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trial court had acted within its discretion in refusing the injunction pendente 
lite. Roraback v. Motion Picture Operators' Union of Minneapolis (1918) 144 
Minn. 481, 168 N. W. 766. 

A union is privileged to use lawful means to procure the discharge of a non- 
union worker when the sole motive is to secure the work for themselves. The 
discharged employee has no right of action against the union. National Pro- 
tective Assn. v. Cummings (1902) 170 N. Y. 315, 63 N. E. 369; Shinsky v. 
O'Neil (1919, Mass.) 121 N. E. 790, discussed in (1919) 28 Yale Law Journal, 
611. Nor has the employer any right that the union shall not take such action. 
Steffes v. Motion Picture Machine Operators' Union (1917) 136 Minn. 200, 161 
N. W. 524; but see Snow Iron Works v. Chadwick (1917) 227 Mass. 382, 116 
N. E. 801. But the principal case maintains that where the plaintiff plays the 
double role of workman and employer and is working in his own business, the 
union may not force him to desist. This doctrine may be sustained upon a 
ground which the court does not consider, viz., that inasmuch as the defendant 
will not allow him to become a member of their union, they should not be 
permitted to ruin his business because of his non-membership. Lucke v. Cloth- 
ing Cutters, etc. (1893) 77 Md. 396, 26 Atl. 505. The majority opinion argues 
that the plaintiff's rights against the defendant arise from the Bill of Rights and 
the Fourteenth Amendment. These certainly confer an immunity upon all citi- 
zens, from certain interferences by state governmental agencies. But such 
immunity does not carry with it, as a logical necessity, rights in one citizen 
against other individuals. Civil Rights Cases (1883) 109 U. S. 3, 3 Sup. Ct. 18; 
see Cook, Privileges of Labor Unions (1918) 27 Yale Law Journal, 779, com- 
menting on Hitchman Coal and Coke Co. v. Mitchell (1917) 245 U. S. 229, 38 
Sup. Ct. 65, Ann. Cas. 1918B 461. It may well be that public policy at times 
requires the co-existence of such rights with the immunities in question, but 
the fact should be borne in mind that the requirement is not one of logic, but 
one of policy, to be determined in each case. 

Trusts — Massachusetts Business Trusts Not "Associations" Under 
Income Tax Act. — Certain mills and other property in Massachusetts were 
partly conveyed, partly leased, to a Massachusetts corporation. The reversion 
of the property leased was conveyed to trustees, who executed a declaration 
of trust : declaring that they held the reversion and all other property received 
under the trust for the benefit of the cestuis (who should be trust beneficiaries 
only, without partnership, association or other relation whatever inter sese) 
upon trust at the discretion of the trustees to convert the same into money and 
distribute the net proceeds to the then holders of the trustees' certificates, 
within twenty years after the death of specified persons. In the meantime the 
trustees were to have the powers of owners; they were in their discretion to 
distribute net income to the certificate holders or apply it to capital. The 
powers of the certificate holders were limited to consenting: to any increased 
remuneration of the trustees, to any filling of vacancies among the trustees, 
and to any modification of the terms of the trust. The trustees' receipt pro- 
vided that the holder was to have no interest in any specific property. The 
stock of the lessee corporation was also left in the trustees' hands; but the 
trustees' function was not to manage the mills, but only to collect the rents 
and income. The income of this lessee corporation had been taxed in the hands 
of the corporation, but an additional tax was levied on the income from the 
shares held by the trustees, as on income of an "association" under the Income 
Tax Act of October 3, 1913, ch. 16, sec. II, G (a), 38 Stat. L. 114, 166, 172, 
taxing the income of "every corporation, joint-stock company or association, 
and every insurance company, organized in the United States, no matter how 
created or organized, not including partnerships." The trustees brought suit 
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to recover the amount of the tax so levied. Held, that they might recover, as 
the trust was not a "joint-stock association" within the Act. Crocker v. Malley 
(March 17, 1917) U. S. Sup. Ct. Oct. Term, 1918, No. 649. 
See Comments, p. 690, supra. 

Wills — Joint and Mutual — Contract not to Revoke. — The plaintiff and his 
wife executed a joint and mutual will devising all the property owned by them 
jointly or severally to the survivor. Before and after the execution, the plain- 
tiff purchased property, taking the title to part in his wife's name and to the 
remainder in their names jointly. The wife later secretly made another will, 
leaving her entire estate to the defendants, her son and daughter by a former 
marriage. The later will having been admitted to probate, the plaintiff brought 
this action in equity against the devisees to enforce the terms of the prior will. 
Held, that the plaintiff was entitled to such relief. Hermann v. Ludwig et al. 
(1919, App. Div.) 174 N. Y. Supp. 469. 

Equity will enforce the terms of a joint and mutual will which was made 
pursuant to a contract by both parties not to revoke the same, although the 
deceased has done so by a later will. In re Hoffert's Estate (1917) 65 Pa. 
Super. Ct. 515; Bower v. Daniel (1906) 198 Mo. 289, 95 S. W. 347. The theory 
is that the will itself is revoked, being an ambulatory instrument, but equity 
enforces the contract by imposing a trust on the devisees of the later will 
according to the provision of the earlier one. See Comment (1918) 27 Yale 
Law Journal, 542. The question in the principal case is whether such a con- 
tract has been established. Although a joint and mutual will might well be in 
itself sufficient evidence of a contract not to revoke, the rule seems settled to 
the contrary. Buchanan v. Anderson (1905) 70 S. C. 454, 50 S. E. 12; Estate 
of Crawley (1890) 136 Pa. 628, 20 Atl. 567. But such a contract may be estab- 
lished if there are in addition circumstances and indirect evidence other than 
the will itself. See Edson v. Parsons (1898) 155 N. Y. 555, 567; 50 N. E. 268. 
So in the principal case. And where the survivor has taken benefits under the 
mutual will and later revoked, the courts require less outside evidence to find 
a contract; for it would be inequitable for the survivor to benefit and not 
comply with his agreement. Rastetter v. Honinger (1915) 214 N. Y. 66, 108 
N. E. 210; Frazier v. Patterson (1009) 243 111. 80, 90 N. E. 216. Also, there 
is authority that either party is privileged to rescind the contract and revoke, if 
he does so during the lives of both by sufficient notice. See Stone v. Haskins 
[1905] P. 194; Duvale v. Duvale (1896, Ch.) 54 N. J. Eq. 581, 588; 35 Atl. 
750. But no such notice was given in the instant case. Therefore, the court 
seems justified in its decision, since the circumstances strongly indicated a 
contract, and the equities of the case were strongly in favor of the plaintiff. 



